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INTRODUCTION

The ability of a corporation to function properly and achieve its laid down objectives is based on the availability of funds. Capital is indeed necessary for any corporation to function properly. There are two principal sources of corporate financing: Equity financing and Debt financing.
It is normal for the power of a Company to mortgage or charge its assets to be set out in the objects clause of its Memorandum of Association, but in the absence of an express power, a trading company (i.e. one formed with a view to making a profit by carrying on any business activity) has an implied power to give security over any of its property and assets for debts properly contracted by it.
. 

Borrowers are often obliged to provide security for the repayment of their debts. In this respect a company is no different from any other borrower. However there are sufficiently unique features associated with the granting of security by a company to justify it being treated as a separate topic notable among which is THE FLOATING CHARGE.

Some knowledge of these general topics is essential in order to understand the particular nature of the rights conferred on a secured charge holder, the priorities of charge holder and the system for the registration of company charges.

A Secured Creditor’s rights vary according to the type of security interest but in most cases a holder of the security interest is entitled to seize and usually sell the property to discharge the debt that the security interest secures
  

Historically, floating charges are a fascinating concept in that they are legal devices created entirely by lawyers in private practice; there is no legislation and no judicial decision that was the genesis of a floating charge
. 
The floating charge and contractual receivership were two linked

institutions that both developed through the recognition by the judges of the

day of the value of allowing parties freedom to modify their allocations of

proprietary rights

In 1862 in an apparently unconnected decision of Holroyd V Marshal
 it was held that equity would recognize a charge over after acquired property as being effective to create security interest over that property automatically upon its acquisition. This decision led to a further manifestation of the English genius for harnessing the most abstract concepts to the service of commerce. Documents came to be drafted that purported to grant security over all the debtor’s present and future property but by contract expressly permitted the debtor to dispose of those assets free from the charge, until such times as the debtor’s business ceased. This charge came to be known as the FLOATING CHARGE. 
Although equity securities represent an ownership interest in the company which could include both common and preferred stock. However, most companies finance most of their continued operations through debt securities. The possibility that a corporation may default in its promise to repay debt holders their contractual claim has always been a well recognized danger given the existence of a corporation and the inherent uncertainties regarding future cash flows. Hence, creditors have developed a variety of well established ways of protecting themselves or obtaining financial compensation for any perceived exposure to corporate risks through obtaining securities. The securities that could be obtained especially in the instance of corporate finance is an all asset debenture which could be either a fixed or floating charge. It may also include mortgages, pledges, security assignment of right, guaranteeship/suretyship etc.  

This paper is an attempt to unravel knowledge in THE FLOATING CHARGE AS A MEANS OF SECURITY IN CORPORATE FINANCE. For ease of reference and assessment, it is divided into four chapters as already listed out in the table of content.

CHAPTER  ONE

DEFINITION AND NATURE OF FLOATING CHARGE

A floating charge is an equitable charge on all or any of the Company’s property or assets the constituent items of which are constantly changing
. He further described it as an invention of equity dictated by the business exigencies of the times and its course has been influenced by the ingenuity of draftsmen and statutory provisions
 . The nature of the floating charge is intriguing. It is a security interest which as traditionally defined means a proprietary interest held by the creditor in the debtor’s property, yet the debtor remains broadly free to deal with the assets
. 

Floating charge, as a well known and interesting topic in the commercial setting has been defined by various authors, statutes and decided cases: 

our Nigerian Company and Allied Matters Act (CAMA)
 in S. 178 (1) defined it thus: 

“A floating charge” means an equitable charge over the whole or a specified part of the company’ s undertakings and “assets” including cash and uncalled capital of the company both present and future, so that the charge shall not preclude the company from dealing with such assets until-

(a) The security becomes enforceable and the holder thereof, pursuant to a power in that behalf in the debenture or in the deed securing the same, appoints a receiver or manager or enters into possession of such assets; or

(b) The court appoints a receiver or manager of such assets on the application of the holder; or

(c) The company goes into liquidation.

Although the nature of a floating charge has been widely considered by the courts, historically no full definition has ever been given and the nature of the Chargee’s interest in the charged assets (or fund of assets) remains doctrinally uncertain.

In an attempt to define floating charge, Buckley L.J.
 succinctly put

“ A floating charge security is not a future security. It is a present security which presently affects all the assets of the company expressed to be included in it. On the other hand it is not a specific security; the holder cannot affirm that the assets are specifically mortgaged to him. The assets are mortgaged in such a way that the mortgagor can deal with them without the concurrence of the mortgagee. A floating security is not a specific mortgage of the assets, plus a license to the mortgagor to dispose of them in the course of his business but is a floating mortgage applying to every of them comprised in the security but not specifically affecting any item until some event occurs or some act on the part of the mortgagee is done which caused it to crystallize into a fixed security”

In Governments Stock Investment Co. V. Manila Railway Co.
 Lord Macnaughten said:

A floating security (charge) is an equitable charge on the assets for the time being of a going concern. It attaches to the subject charged in the varying condition in which it happens to be from time to time. It is of the essence of such a charge that it remains dormant until the undertaken Charged ceases to be a going concern  or until the person in whose favour the charge is created intervenes....”
The nature of a floating charge has always been expressed to be ambulatory and shifting as the name implies, hovering with the property which it intended to affect until some event occurs or some act is done which cause it to settle and fasten on the subject of the charge within its reach and grasp.
 

This in essence means that a floating charge fluntuates with the assets of a going concern both present and future, that is to say that even if the company acquires new assets it binds them or they sell the old or existing ones and buy new ones to replace , it also binds them. On the other hand, even if they sell and keep the cash, the charge still covers the cash, the stocks or whatever nature the assets of the company are held or put. 

The Supreme Court in Intercontractors Nigeria Ltd V UAC
 adopted common law definition and pronounced thus:

“ A floating charge ,…..is ambulatory and floats  over the property until the event indicated in the debenture deed happens which causes it to settle, remain fixed and crystallize into a fixed charge’
A description was subsequently given in Re Yorkshire Woolcombers Association
 and despite Romer L.J clearly stating in that case that he did not intend to give a definition of the term floating charge, his description is generally cited as the most  authoritative definition of what a floating charge is: 

· It is a charge over a class of assets present and future

· That class will be changing from time to time and

· Until the charge crystallizes and attaches to the assets, the charger may carry on its business in the ordinary way.

When conducting a recent review of the authorities, in keeping with that tradition, in National Westminster bank plc v Spectrum Plus Ltd
  the House of Lords elected instead to describe the essential characteristic of a floating charge rather than define it, and they described it thus:

"the asset subject to the charge is not finally appropriated as a security for the payment of the debt until the occurrence of some future event. In the meantime the chargor is left free to use the charged asset and to remove it from the security."
Because of the lower priority of a floating charge most security documents that create floating charges also seek to create fixed charges over as many assets of the company as they reasonably can. In relation to certain assets, this has historically given rise to tension as to whether the charge created is actually a fixed charge, or whether (despite being expressed as a fixed charge) it should be recharacterised as a floating charge, with the lower priority that floating charges have. This issue arises most frequently in relation to trade receivables and cash in bank accounts.

In National Westminster bank plc v Spectrum Plus Limited and others
  the House of Lords finally brought some clarity to this area of the law. The essential test of whether a charge was a fixed charge related to the chargor's power to continue to deal with the asset. In order to preserve the status of a charge as a fixed one, the bank must exercise actual control over disposal of the asset. If the chargor is able to deal with the asset, such as by drawing from the account in which charged funds are kept, or into which the proceeds of trade receivables are deposited, then the holder of the charge does not have effective control. The judges held that as this is inconsistent with the status of the charge as fixed (if the chargor company is able to use the proceeds in the ordinary course of its business without the consent of the charge holder), the charge could only take effect as a floating charge.

The Previous Position under the Law
In Siebe Gorman & Co. Ltd v Barclays Bank Ltd
 , it was held that where the debenture required the charged book debts not to be disposed of prior to their collection and the proceeds to be paid into a specific bank account upon their collection, such restrictions would be sufficient for the purposes of constituting a fixed charge. As a result, under Siebe Gorman, a charge was fixed even if the debenture did not prohibit the debtor from withdrawing money from the account into which the proceeds were deposited without the bank’s consent, so long as the other restrictions were present. 

The problem with this decision was highlighted in Spectrum Plus, where the debtor, after paying the proceeds of the book debts into the account, drew on the account up to its overdraft limit. Following the decision in Siebe Gorman, the Court of Appeal held that the charge was a fixed one since the debenture stipulated restrictions in the ways by which the debtor could manage the assets (i.e. the book debts could not be assigned and the proceeds were to be paid into the chargor’s account with the bank). In the view of the Court of Appeal, there were sufficient restrictions in the debenture to constitute a fixed charge, and after the proceeds had been paid into the bank’s account, any further overdraft was governed by the contract between the bank and the debtor. The bank could have terminated the overdraft facility at any time but took no such step. Therefore, the fact that the debtor was able to draw on the account up to its overdraft limit did not mean that the fixed charge became a floating one. The Court also felt constrained to follow Siebe Gorman because that decision had been accepted as correct by the banking industry for 25 years or so. 

The House of Lords Judgment in Spectrum Plus
the decision of the Court of Appeal in Spectrum Plus was overturned by the House of Lords which held that the charge was a floating one. It was decided that in order to preserve the status of a charge as a fixed one, the bank must be able to exercise actual control over the blocked account. 
A floating charge would be valueless if the lender or creditor secured by it could not convert it into a specific charge. In certain circumstances, he can do this; the process is called crystallization
.

LEGAL NATURE OF CRYSTALLIZITION

As charges are essentially contractual documents, it is for the parties to determine crystallizing events but, in the absence of any other provisions, four crystallizing events will be applied. In Re Crompton & Co Ltd 
 crystallization was defined as the attachment of specific assets of the Company hitherto constituting a floating charge, upon the happening of certain event recognized or prescribed by law. By crystallization, the floating charge is converted into a fixed charge fastening on all charged assets in which the company then has or subsequently acquires an interest. It is indeed a crucial step towards realization of the security
.

A floating charge may crystallize in any of the following four ways
 
· If an event occurs upon which by the terms of the instrument creating the charge the lenders or creditors security is to attach specifically to the company’s assets generally.

· If a receiver is appointed by the court or by the lender or creditor under a power contained in the instrument creating the charge.

· It occurs upon the commencement of the company’s winding up. This ensures that the lender or creditor secured by the floating charge is paid out of his security before the company’s unsecured creditors other than preferred creditors.

· It occurs when the company ceases to carry on its business as a going concern and therefore ceases to carry it on itself
The above are also seen in CAMA
 enumerating circumstances in which crystallization would occur.

A learned aurthor
 noted that crystallized charge bites on all the assets that are presently in or in the future come into the hands of the charger and are properly within the descriptions of the charged assets. Thus a floating charge agreement does not usually provide for crystallization over part only of the assets to which it relates. Partial crystallization could theoretically be provided for by agreement so long as the class of assets to be affected could be specified with certainty so as to define those which the chargee can and cannot deal with.
 He further noted that where the debenture creating a floating charge provides that the charge will crystallize upon the occurrence of certain events, such a provision is commonly referred to as an automatic crystallization clause. Automatic crystallization covers at least two situations; (1) where the charge is made to crystallize on the serving of a notice of crystallization on the company (2) where the charge is made to crystallize on the happening of an event provided for in the charge without there being any need for further act by the chargee
.
The effect of crystallization is to deprive the company of the autonomy to deal with the assets subject to the normal charge in the normal course of business. Any attempt to deal with the assets will be subject to the proprietary interest which the chargee has in the charged assets unless the third party who acquires the charged assets is a bona fide purchaser for value of the legal interest without notice, however the bona fide purchaser doctrine will not apply where the fixed charge is required to be registered under the relevant legislation relating to companies and is so registered. In such a case constructive notice for the existence of such a charge will be imputed to third parties
. At the time the event of crystallization occurs, there must be (a) an outstanding obligation which the charge secures (b) a valid and subsisting charge agreement (c) identifiable charged assets in which the charger has an interest or rights.

 To further buttress this, Hoffmann J
 saw crystallization as being a matter of agreement between the parties.

The fact that the charge has crystallized will affect the relationship between the charge and the company, but it does not necessarily affect a third party since if the company is left free to deal with the assets in the normal course of its business, then the charge (under priority now crystallized floating charge) should be stopped from denying the company’s authority to do so
.
There has however been concern that automatic crystallization may be prejudicial to third parties and inconvenient to the company and the charge if takes place in circumstances where they may not wish to do so and indeed where they may even be unaware that it has taken place Cheng Han Tan
.That was the view of Cork Committee 
 which recommended that automatic crystallization should not be permitted. WJ Gough
 is of the view that most of the concerns expressed about automatic crystallization are overstated.
Until the 1980’s it was uncertain whether under English law it was possible to provide for automatic crystallization upon the happening of an event that did not require intervention from the holder of the charge and which, unlike liquidation or cessation of business did not signal the end of the company’s business. Dicta in some old cases suggested outside situations of cessation of business, the holder of  the charge had to intervene positively in order to bring about crystallization. In England the powerful dicta of Hoffman J
 and and his decision in Re Permanent Houses (Holdings) Ltd heralded the acceptance of the legal effectiveness of automatic crystallization clauses that did not require the charger holder to intervene. Elsewhere in the Commonwealth it has also been specifically held that automatic crystallization in this form is possible.
This acceptance of non interventionist automatic crystallization despite certain policy objections to it represents a triumph for freedom of contract
DE CRYSTALLIZATION

While there is no objection in principle to the company and the chargee agreeing at the time of the execution of the debenture that the assets which are subject to the charge upon crystallization may be released from the charge, it is unclear if it is open to the parties to agree that in addition to such release, the crystallized charge may be refloated and regarded as the original charge in its previous floating phase rather than as a new charge created afresh. A desire to re-float the original floating charge may also arise where the company has remedied, to the satisfaction of the charge, the event of default which has caused the charge to crystallize. In such a case, the chargee may be prepared to allow the company to continue trading provided the charge is allowed to retain his original floating charge Chang Han Tan
. 
De crystallization involves two processes; the release of the charged assets and the re-floatation or conversion of the crystallized charge into a floating charge. A release alone is insufficient as this is inconsistent with the continued existence of the crystallized charge save that the chargee has either agreed to a partial or complete release of the charge assets. 

There are advantages in allowing de-crystallization as it will encourage the chargee to allow the company to remain to continue trading. Since conceptually, a new charge is created, chargee should be advised to file particulars of re-floated charge with the Registrar. 
CHAPTER TWO

CREATION OF FLOATING CHARGE

As already noted early, it is normal for the power a company to mortgage its assets to be set out in the objects clause of its Memorandum of Association, but in the absence of an express power, a trading company (ie one formed with a view to making a profit by carrying on any business activity) has an implied power to give security over any of its property & assets for debts properly contracted by it
.

Floating charges may be created over all or any of the classes of a company’s assets, including assets which consist merely of personal claims against third persons such as debts owed to the company or claims which it has against such persons under contracts made with them. There is no prescribed formular for the creation of a floating charge and the court has to interpret each debenture or debt security which comes before it to discover whether the parties intended to create a specific or a floating charge
. Also of great importance is the obiter dictum of Romer L.J.

“ …. I certainly think that if a charge has  three characteristics that I am about to mention, it is a floating charge.(1) if it is a charge on a class assets of a company present and future; (2) if that class is one which in the ordinary course of the business of the company would be changing from time to time ; and (3) if you find that by the charge it is contemplated that until some future step is taken by or on behalf of those interested in the charge, the company may carry on its business in the usual was as far as concerns the particular class of assets.  

Throughout the cases concerning floating charges there have run the threads two different theories about their nature; the older theory which can conveniently be called license theory, explains the power to sell and mortgage its asset despite a floating charge which it has already created over them by implying that the lender gives it a license to so do. The newer theory the mortgage of future assets theory explain Company’s power to deal with its assets by the fact that the charge does not attach specifically to any of its assets until crystallization and there is meanwhile no impediment to the company disposing  of its asset free from the charge
 .

As noted
 no particular form of word is necessary to create a floating charge; it was recognized as sufficient if (a) the intention is shown to impose a charge on asset both present and future (b) the assets are of such a nature that they would be changing in the ordinary course of business (c) the company is free to continue to deal with assets for its own benefit in the ordinary course of business. In practice, it is usual to state specifically that the charge is “by way of a floating charge” but it suffices if it is expressed to be on the “undertaking”.

THE NEGATIVE PLEDGE CLAUSE

This clause is a drafting device introduced into the institution of the floating charge to ameliorate its vulnerability
. It is a clause in the form of covenant binding the company against subsequent grant of security ranking in pari passu with the existing charge. It limits the powers of the debtor company’s dealing powers thereby protecting the security while constituting an equity binding on the third parties at common law.

Section 179
 is explicit on this. It requires an actual notice on the part of the later chargee for the negative pledge to be effective. A floating charge is essentially an equitable charge and creates neither proprietary nor possessory security in favour of the creator but represents an appropriation of property without any transfer
. The Supreme Court of Nigeria in Intercontractors Nigeria Ltd Vs UAC
 held that a chargee is entitled to the goods charged , title of which never passes to (either) the chargee or its receiver/ manager. 

Across jurisdiction, courts in the UK confirmed the legitimacy of floating charges while courts in the US were moving in the opposite direction. According to US courts such security interest was a fraud on the creditors. Despite its acceptance in UK, floating charge is treated with suspicion and because of these various statutory incursions, floating charges are now subjected to more and more onerous invalidating provisions including general registration requirement
.

PERFECTION OF SECURITY

The creditor takes proprietary interests in the assets of the company such as land, interests in land, trade machinery etc as security for advances.

STAMPING

By virtue of section 22(4)
 any unstamped instrument cannot be tendered in evidence. Though stamping is a requirement in law it is not a pre-condition for registration of instrument. In Registrar of Companies V Kehinde
 the court held that the Registrar could not refuse to act on the basis of non compliance with another law. 

Further by sections 197(1) and 198(1) 
 the requirements of registration are delivery of the charge instrument with prescribed particulars and the payment of stipulated fees upon which the Registrar is compelled to register the instrument
.

REGISTRATION OF CHARGES

Apart from stamping, CAMA requires that Companies and Corporate Affairs Commission keep records in respect of charges created. The charges to be registered are as listed in section 197 
 and section 860(7) 
. See also I.O. Smith
.

By section 190
 every company shall cause a copy of every instrument creating any charge requiring registration to be kept at the registered office of the company. This is a disclosure system that has the following objectives; 

· To give potential lenders to the company more accurate information about the company’s apparent wealth by revealing the true extent of any earlier secured lending

· It is necessary for the “perfection” of the security

· It determines priority among secured creditors.

It is important to note however that floating charges on land are excluded from such registration following the Supreme Court in JIA Enterprises et.al V British Common wealth Insurance Company
. 
Registration of charges relating to land does not end at company Registry and Corporate Affairs Commission because various land registration laws in Nigeria also requires registration of certain types of charge relating to land. The conclusion was premised on the ambulatory nature of the floating charge which makes it impossible to deliver particulars of a floating charge for registration. The main consequence of non registration is that the charge holder will lose his priority in insolvency
.

It is not possible in English law for individual borrowers to give a floating charge over their assets because it would infringe the Bills of Sale ACTS 1878 and 1882 and in particular it would be impossible to meet the requirement that the goods affected be specifically described in schedule to the instrument. But the Bills of Sale Act do not apply to companies and so it is possible for a company to grant a floating charge over some or all of its assets. 

PRIORITIES

A person who takes a floating charge is not in a secure position. The rules which govern competing claims by lenders or creditors secured by floating charges are hereunder discussed:
BETWEEN FIXED AND FLOATING

The question is not whether the chargor has complete freedom to carry on his business as he chooses but whether the chargee is in control of the charged assets
. 

Given the consequences that follow the categorization of a charge as fixed or floating, the courts do not simply accept the labels attached by the parties. The fact that a charge is called “fixed” charge by the parties does not necessarily make it so
.

In Agnew V Commissioner for Inland Revenue
 Lord Millet stated;
“ in deciding whether a charge is fixed or floating charge, the court is in a two stage process. At the first stage it must construe the instrument of charge and seek to gather the intentions of the parties from the language they have used…. The object of this stage of the process ….is to ascertain the nature of the rights and obligations which the parties intended to grant each other in respect of the charged assets. Once these have been ascertained the court can then embark on the second of these processes which is one of categorization which is a matter of law”.

BETWEEN TWO FLOATING CHARGES

By virtue of section 68
 the first floating charge to be created has priority over subsequent floating charges and a company cannot create a subsequent floating charge on the same assets that will rank in priority to or pari passu with the original floating charge
. This rule applies only where both charges are created over the assets.

BETWEEN FLOATING & UNSECURED CREDITOR

An unsecured creditor has priority over a floating charge prior to crystallization. If such creditor has levied and actually completed execution, the floating chargee cannot compel him to restore the money nor can he be restrained from levying execution

FLOATING CHARGE AND RIGHT OF LIEN AND SET-OFF

Floating charge is not regarded as an immediate assignment of the chose in action until after crystallization so where debts due to the company are subject to a floating charge, the interest of the floating charge holder is postponed to any lien or set off accruing prior to crystallization
.

FLOATING CHARGE AND CLAIM BY THE TITLE PARAMOUNT

Holder of floating charge takes over the company’s property subject to any claim by title paramount. 

THE COMPANY’S INSOLVENCY

Except where a floating charge is created in favour of a person connected with the company, the statutory provision does not invalidate a floating charge given to secure existing indebtedness of a company if it was solvent immediately after the charge was created and did not subsequently become insolvent in consequence of the transaction under which the charge was created
.

CHAPTER THREE

POTENCY  OF FLOATING CHARGE AS SECURITY

Having considered the definition and nature of a floating charge in our previous chapter and the fact that in our studies, our main concern is security, that is secured transactions. Hence, the need for us to eavluate the effectiveness of floating charge as a security, especially in the hands of a creditor.

Actually, floating charge has sufferred numerous challenges and arguments as regards its efficacy as a security in the hands of a creditor. Though, courts in the United Kingdom accords its recognition, they promugate other laws that poses challenges to it or to restrict its full impact. Some say it is weak and vulnerable.  Some do not even accept it as creating any security interest at all. According to United States courts, allowing such freedom to the debtor/chargor was is incompatible with the creation of a genuine security interest and was a fraud on the creaditors; if the creditor did not exercise reasonable dominion over the secured asset, then the security was illusory and void, and any rights created could be contractual, not proprietary.see

In spite of all these, floating charge is not without advantages. It still has good and and attractive advantages
In the first place, a floating charge creates an immediate security over all company’s assets or undertaking or a particular category of them but without attaching to any untill crystallisation. The clear understanding of this was seen by Buckley L. J. 
 and for emphasis hereby repeated.
“A floating security is not a future security. It is a present security; which presently affects all the assets of the company expressed to be included in it. On the other hand it is not a specific security; the holder cannot affirm that the assets are speci fically mortgaged to him. The assets are mortgage in such a way that the mortgagor can deal with them without the concurrence of the mortgagee. A floating security is not a specific mortgage of the assets, plus a licence to the mortgagor to dispose of them in the course of his busineess, but it is a floating mortgage applying to every of them comprise in the security, but not specifically affecting any item until some event occurs or some act on the part of the mortgagee is done which caused it to crystallise into a fixed security”.
 This means that though, the chargee does not specifically hold into any ascertainable asset in the company at the moment until any of the event as stipulated in CAMA occurs for it to crystallise, he still has power or control over any of the assets of the company as contained in the charge instrument at all time as soon as the charge is created.

Secondly, the chargee has a broad or wide oppportunity of claim over the company. Since his security covers both present and future assets of the company, thereis always assets he can fall back on  when the charge crystallises. . Looking into the effect of cystallisation as stated by a writer, Lawrence Collins in an article, International and Corporative Law Quarterly
 “Because in law the crystallisation of the charge operates as the immediate creation of a fixed charge on the assets, unsecured creditors are not able to enforce there rights against the property of the company”. What actually happens in practice is that as soon as the floating chargee has a reason(s) to appoint a receiver and manager to manage the business, and collect its assets, often with the view to the sale of the business and undertaking for the benefit of the secured creditors. This is effective, more especially, if the charge is over all assets and undertakings of the company.

Thirdly, at common law a charge over the assets of a compny gives to the creditor a prior claim over other unsecured creditors and over other subsequent floating charges that run in pari pasu with it  on the same property. This is because they rank in priority according to the date of creation
 This is recognised even in the international context. It was further illustrated in the celebrated case of The cretan Harmony
 In that case, a Cypriot company sought and obtained a “Mareva” injunction against an Irish company, whereby the Irish company was restrained from removing or disposing of any assets out of the jurisdiction up to $700,000 pending arbitration between the parties, who were respectively owners and charterers of a ship. After the injunction has been granted, the dispute was settled and the charterers (the defendants) agreed to pay the owners $375,000 by instalments. The charterers, however, then defaulted in the payment of the instalments, and owners obtained judgement against the charterers for the balance , but before the owners were able to execute their judgement on assets within the jurisdiction, a receiver was appointed over the Itish company, pursuant to a power given in a debenture executed by it in 1974 granting a floating charge in favour of the Ulster Bank Ltd to secure all monies due or to become due to the Bank. The charterers’ only asset within the English jurisdiction was a sum of approximately 70,000 pounds on deposit with the First National Bank. The receiver sought to have the mareva injunction discharged so that he could recover the sum on deposit for the benefit of the debenture holder.

The court of Appeal held that the debenture holder was entitled to the money. The Mareva injunction did not operate as an attachment or assignment;it was relief in personam and did not affect a seisure of the asset. It merely restrained the owner fro dealing with the asset in certain ways. The receiver in his capacity as agent of the company was bound by the injunction, but the debenture holder was not so bound. The cout assumed that the law of irish Republic relating to floating charges was the same as English law; that therefore the debenture created an immediate equitable charge over the assets of the charterers, wherever situated, subject to a power in the charterers, so long as the charge continued to float, to deal with their assets in the course of business as though the charge did not exist; while the charge continued to float, third parties dealing with the charterers in the course of their business could ignore it; but the appointment of the receiver crystallised the charge, tht is it put an end to the power underwhich, untl that time, the charterers were able to deal with their assets in the course of their business as if no charge existed; the equitable assignment thereupon took complete and unqualified effect; the debenture holder became entitled to a fixed charge or, the deposited fund in the Engliah Bank; the debenture holder was an equitable assignee, the injunction gave the owners no present right against the fund, and the rights of the owners as execution creditors would have to give way to the prior rights of the debenture holder.
 

Forthly, the court protects the creditor by appointing a receiver and manager where it foresees and satisfied that the security of the debenture holder is in jeopardy and the security shall be deemed to be in jeopady, notwithstanding that the charge has not become enforceable.
 

Fifthly, it gives a floating chargee a measure of control over the company for, not only would the company report regularly to the chargee if the company gets into financial difficulties, the chargee may be privy to management decisions.

Sixthly, the floating charge is also an incentive to the creditor to give large credit to a going concern as it expands with the consequent accrued profits from interests to the creditor. 

On the other hand, in favour of the chargor, a floating charge is a valuable means whereby a company operating as a going concern can raise money on the security of its assets while preserving intact the company’s power to deal with them in the ordinary course of business.
. 
The effectiveness though seem not exhaustive, it is not free of set backs and challenges which will be discussed in our subsequent chapters.
In conclusion therefore, floating charge is an effective weapon or security in the hands of creditors generally and also useful in the hands of debtors. It grants both contractual and proprietory rights to the creditor. 

CHAPTER FOUR

CHALLENGES, CRITISCMS AND PROFERRED SOLUTIONS

For a clearer understanding study of this chapter, it would be an added advantage to distinguish between the floating charges and the fixed charges as outline in Commercial Law- Text, Cases and Material

1. Property subject to a fixed charge cannot be dealt with without the charge holder’s consent; in contrast the chargor under a floating charge may deal with the charged assets in the ordinary course of business without special authorization.

2. A floating charge holder has a relatively low ranking in the priority order of creditors and in particular ranks below preferential creditors in a receivership or winding up of the chargor company but the holder of a fixed charge may have recourse to his security without regard to any other claim.

3. A floating charge created in the run-up to the chargor company’s liquidation or administration may be subject to avoidance under section 245 of the Insolvency Act 1986; a fixed charge only if it involves a preference.

4. The chargee’s interest in property that is subject to a fixed charge is immune from set- offs, execution, distress and garnishment; but if the charge is a floating it may be vulnerable to such claims because of the chargors’ freedom to trade prior to crystallization.

5. All floating charges are required to be registered; some fixed charges are not.

6. The expenses of a liquidation rank in priority to the claims of a floating charge holder and a floating charge is subordinate to the remuneration and expenses of an administrator under the Insolvency Act 1986

7. Only the holder of a floating charge over all or a substantial part of the company’s asset can block the making of an administration order by the court .

8. A company administrator needs court approval to dispose of property subject to a fixed charge but property subject to a floating charge may be freely disposed of subject to the chargee’s priority being transferred to the proceeds acquired from the disposition of the charged property.

 There is an obvious risk to a lender who takes floating charge as opposed to a fixed security in that the company may dispose of the subject matter of the security unprofitably thereby putting its solvency at risk. Floating charges have been criticized as a “raw deal” for unsecured creditors
 

In Salomon Vs Salomon & Co
 Lord Macnaghten observed that the injustice of the case (as he saw it) was not caused by the introduction of the concept of limited liability but by the excessive security by the floating charge. Also in Re London Pressed Hinge Co Ltd
 Buckley J observed that great mischief arose from the very nature of the floating charge as few of general unsecured trade creditors of the company would even be aware of its existence.

As most secured lenders will not usually have recourse to their security until the debtor company is in a parlous financial state, the usual position is that even all the remaining assets of the company are not enough to repay the debt secured by the floating charge, leaving the unsecured creditors with nothing. This perception has led to a widening of the classes of preferred creditors who take ahead of the floating charge holders in a number of countries. 

Further criticism is that the rights of parties inter se are not properly set out but are left to common law and agreement of the parties
 

PROFERRED SOLUTION

In the light of the challenges and criticism of floating charge above, there is no compelling reason in principle why the forms of security available to a business should depend on its organizational structure. It is expected that the law will be reviewed to take into cognizance the needs of modern day commercial transactions and the need for creditors to not only rely on mortgage of real property as it stands today, but for mortgage of personal property to rank among the good secured credit transactions giving comfort to creditors.  

CONCLUSION

We have identified the definition nature of a floating charge as a form of security in corporate finance. We have also discussed the creation, potency, challenges and its criticism and discovered its vulnerability 

We humbly submit that a lot need to be done to make the people aware of the benefit and the disadvantage of the floating charge being made a subject of mortgage, while enforcement of the regulatory laws should be further entrenched. This allows companies and their creditors to structure their lending arrangements as they think fit within the bounds of legal possibility but ensures that the preferential status given to certain debts by the insolvency legislation is not deprived of meaningful effect.
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